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HEALTH AND DISABILITY SERVICES LEGISLATION AMENDMENT BILL 2009 

Second Reading 
Resumed from 29 June. 

HON GIZ WATSON (North Metropolitan) [11.37 am]: I rise to make some comments on the Health and 
Disability Services Legislation Amendment Bill. The Greens (WA) supports this bill but we have some 
questions about matters that we think also have a bearing on this bill. 

Currently, the legislation that deals with health complaints is the Health Services (Conciliation and Review) Act 
1995. Under this bill, that act will become the Health and Disability Services (Complaints) Act 1995. The Office 
of Health Review will change its name and function; it will deal with disability service complaints as well as 
health complaints and will be called the Health and Disability Services Complaints Office. Disability complaints 
will be heard under a similar process to health complaints. However, it seems that not all the provisions in the 
bill will apply to both disability and health complaints and some differences will remain; for example, the time 
lines for reporting to Parliament. 

This bill came about as a result of a review and we are fully supportive of the changes that it proposes. I 
understand that this bill has taken a while to reach this place. I believe that it was on the previous government’s 
agenda and was, in fact, just about to be dealt with when the election was called. 

Hon Simon O’Brien: It’s taken quite a few years. 

Hon GIZ WATSON: Yes; it has taken a while to reach this place and we are keen to see these changes made 
promptly.  

Since the amendments in this bill were drafted, there has also been a third review of the Disability Services Act 
1993. The report of that review was tabled in this place in May 2009. I want to discuss that review and its 
recommendations in the context of this bill. The review noted that the changes proposed in the bill were widely 
supported, which is good. However, the review made a number of extra recommendations regarding the 
disability complaints mechanism, which the review stated would — 

… ensure that people with disabilities have access to the complaint process equal to the rest of the 
community and further reduce the operational inconsistencies between the Health Services 
(Conciliation and Review) Act 1995 and the Disability Services Act 1993.  

That resulted in recommendation 11, which states — 

That Part 6 of the Act (Complaints) be amended to provide for conciliation reports to be provided to the 
Director (Office of Health Review); for a power to issue warrants when complaints are investigated; for 
the power to refer complaints to registration boards; inclusion of timelines for reporting to Parliament, 
and recognition of de facto partnerships.  

The review considered a recommendation that — 

… service providers be allowed to refer complaints, made to them, on to the OHR when circumstances 
warrant such action.  

However, they decided that — 

While the OHR is interested in assisting the sector with complex and contentious cases, it does not 
support immediate legislative change. Mediation by the OHR would be compromised if complaints 
were referred without the complainant’s consent. Currently complainants may contact the OHR or with 
their consent be referred to the OHR.  

The wide powers of the Minister to refer any matter that could have been a complaint under Part 6, or 
any matter of public interest and of general importance to the Director OHR to investigate, is 
considered relevant to this matter. Such action does not need the consent of the parties, and an 
independent opinion may in some cases be appropriate and effective. 

The review rejected some submissions that suggested there should be administrative and judicial appeals of 
decisions on complaints, which led to recommendation 12, which states — 

That the Steering Committee supports the comments of the Administrative Review Council, and agrees 
that it is not appropriate to establish a statutory, independent, merit review process.  

I have raised the additional matters that have been raised in light of the review of the Disability Services Act 
1993 with the advisers on this bill, and I understand their concern that the Health and Disability Services 
Legislation Amendment Bill 2009 should progress through Parliament and not be delayed or reopened, I guess, 
by virtue of the review of the Disability Services Act. I have accepted that argument; however, I would like the 
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minister, during the course of the second reading debate, to give some indication of when the matters raised by 
that review will be legislated for. It is certainly fair to say that the disability sector has some issues that it would 
have liked addressed by this bill. I realise that we have got caught up in the time lines for different reviews and 
legislative amendments, and this bill would most likely have passed almost two years ago if it had maintained its 
trajectory, if members know what I mean. The Greens (WA) are not seeking to pursue any amendments to this 
bill, but I wish to put some questions to the minister that were raised by virtue of the other review. One of my 
questions is about negotiated settlements. The bill inserts a new provision that provides — 

… the Director may, by negotiating with the person who made the complaint and the provider, attempt 
to bring about a settlement of the complaint that is acceptable to the parties to it. 

If the director is to be the facilitator of negotiations, will the director be trained to do that; and, what level of 
support will complainants have to mitigate against the power imbalance that will probably exist between 
complainants and providers? 

My next question is: will there be a conflict of interest if the director, first, decides whether the complaint will be 
accepted, then, potentially, scrutinises the complainant’s response, then tries to facilitate and negotiate a 
settlement, then recommends conciliation, then investigates the complaint, potentially disciplines the provider, 
and provides a report on this matter to Parliament? That question is about how the conflict of interest will be 
managed, as the roles of the negotiation facilitator and investigator certainly seem to be in conflict. The 
facilitation of a negotiation surely must be perceived as largely neutral.  

Hon Simon O’Brien: Where do you think the conflict of interest might arise? 

Hon GIZ WATSON: For example, in the case of somebody with disability, when a complaint is lodged, there 
will be a need to negotiate with the person with the disability, as well as their carer. People may sometimes have 
differences of views, and, to an extent, a different set of interests. We are just seeking some clarification around 
whether there is a need to have separate representation in that complaint process. 

Hon Simon O’Brien: I fail to see where the conflict of interest arises.  

Hon GIZ WATSON: This matter was raised with us from within the sector, and after discussions I have had 
with the advisers on this bill, the minister might find that he will have some response to this question when we 
get to the Committee of the Whole, if the minister wishes to deal with it then. The advisers acknowledged that 
issue. Perhaps it is not a matter that is directly dealt with in this bill, but it is a matter that was raised in the 
review of the Disability Services Act—I am unsure whether the minister is familiar with the findings of that 
review. I am raising it in the context of this bill, because, ideally, we would have liked to have advanced some 
amendments to this bill, but we do not want to derail a process that is already well advanced. We are seeking an 
assurance that the matters raised in that review will be dealt with shortly, rather than left for a prolonged period 
before they come to Parliament for legislative changes. A couple of other issues have been raised that I was 
going to leave until the committee stage, but I will foreshadow them so that the minister has a chance to respond.  

Clause 38, which seeks to amend section 32, relates to complaints by de facto partners. The Disability Services 
Act does not give rights to complain on behalf of a disabled person to de facto partners. Such rights are given, 
according to section 32(3), only to a person related by blood or marriage. Again, I have had a detailed 
conversation about this provision, and I received assurances that another part of this section provides that 
complainants can be represented by people appointed by them; therefore, if people are in de facto relationships, 
they can appoint somebody of their choice, which, I guess, is a coverall. A request has been made to the Greens 
for an amendment to that section that would mean rights would be afforded to people related not only by blood 
or marriage but also by a de facto relationship. It would be quite a simple amendment, but I can understand the 
reluctance to open up this bill at this point in time. Maybe the minister could provide some response to that. 

Hon Simon O’Brien: I will do so in my second reading response, with the indulgence of Mr President, with 
reference to the existing provision in the Health Services (Conciliation and Review) Act 1995, because I think 
we might find that there is not quite the concern there. But I shall respond to it, and hopefully that will address 
your query. 

Hon GIZ WATSON: My next question is about clause 13—sorry to jump back in the bill—and it is about the 
time frame for health complaints. The bill extends the time for health complaints to 24 months, which will bring 
health complaints in line with disability complaints, as I understand it. However, other complaint processes still 
have a 12-month time limit, such as to the Parliamentary Commissioner for Administrative Investigations. My 
question is a general one: is there a policy position to extend the time frame for complaints to 24 months, or is 
this provision just specific to this area of legislation? 

In relation to clause 16, proposed section 34(4)(c) gives guidance to the director on the decision about whether to 
investigate a complaint. There is a requirement to take into consideration the likely costs and benefits of that 
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investigation. The decision in any particular case might be, for example, that although a complaint warrants an 
investigation, there might be a reluctance to pursue the matter because of budgetary constraints. By including 
that provision, is there a danger that natural justice considerations will be overridden or held on a par with the 
inevitable monetary constraints that any organisation works under? Also with regard to clause 16, if a complaint 
is rejected, the complainant has to be informed in writing by the director about the decision. This provision does 
not require the director to provide reasons for the decision. When an agency informs a person that it has made a 
decision affecting the person’s rights or interests, the agency will usually provide information about the person’s 
right to have the decision reviewed and any time limits within which a review can be sought. Generally, people 
affected adversely by government decisions may also obtain reasons for the decision. Will people be given 
reasons for the decision and will they be informed about any further action they can take if they are unhappy 
with the decision? 

With regard to clause 24, proposed new section 52A(2) provides that if the director requests a certain action to 
be taken by a faulty provider and the provider does not react in the required time period, the director must give to 
the minister a copy of the notice and a written report regarding the failure of the provider to comply. Under 
proposed subsection (3), the minister may lay a notice and report before both houses of Parliament. This is a new 
provision that has been lifted from section 44 of the Disability Services Act. It allows for, in effect, the naming 
and shaming of non-compliant providers. In what cases would the minister use this discretion? We would like 
some indication of when that discretion is likely to be used. Is there some history of providers not complying 
with requested actions? How many reports have been tabled under section 44 of the Disability Services Act in 
the past five years, and how many reports is the minister anticipating that this provision might result in? Reports 
to Parliament can be made under section 56 of the Health Services (Conciliation and Review) Act 1995. This 
provision allows the director to report directly to Parliament without vetting by the minister, so why is this 
additional provision in proposed new section 52A considered necessary? 

Those are the comments that I have on this bill. I am mindful that the Leader of the Opposition wants to speak on 
this bill. 

Hon Ed Dermer: Don’t hurry. 

Hon GIZ WATSON: I am sorry, but I have run out of things to say. 

Hon Ed Dermer: Another six minutes! 

Hon GIZ WATSON: Six minutes? Excellent! Maybe I need to talk more generally about the importance of the 
disability sector. 

Hon Simon O’Brien: I want to hear from Hon Sue Ellery, as we all do. If it is convenient, though, I am sure that 
the house might entertain a motion—I would certainly agree to it—that the debate be adjourned until a later 
stage of this day’s sitting. That is just an option that is available. 

Hon GIZ WATSON: Yes, I am not renowned for being able to fill in time. That would probably be a good 
motion. Shall I so move? 

Debate adjourned until a later stage of the sitting, on motion by Hon Ed Dermer. 
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